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THE PLEADINGS. 

In this case there is no Bill of Exceptions and the 
matters at issue all arise on the pleadings and all the 
pertinent facts are admitted. 

Appellee, plaintiff below, brings this action against 
the Appellants, the defendants below, to obtain per- 
emptoty Writ of Mandamus ordering the defendants 
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to pay into the Treasury of the Territory of Alaska 
the sum of $350,000.00 which had been appropriated to 
the defendants by the Alaska Legislature for the pur- 
pose of setting up a revolving fund for the payment 
of veterans’ bonuses and making loans to veterans un- 
der the provisions of Chapter 27, Session Laws of 
Alaska, 1946. 


The appellants, defendants below, answered plain- 
tiff’s complaint and petition for the Writ; plaintiff 
filed a reply and the case was heard before the Court, 
and on August 28, 1947, the Court entered an order 
directing the issuance of the Peremptory Writ prayed 
for, and the Writ was immediately issued on the same 
day. The Court made no Findings or Conclusions of 
Law. Appellants, defendants below, filed exceptions 
to the order and the appeal follows: 


STATEMENT OF FACTS AND ISSUES. 


There is no dispute as to the pertinent facts and the 
only issue involved is whether the Court below had the 
power to issue the peremptory writ of mandamus in 
this case. That is to say whether mandamus was a 
proper remedy. In April 1946, the Legislature of the 
Territory of Alaska passed an Act known as the Alaska 
World War II Veterans Act. (Chapter 27 Session 
Laws of Alaska, 1946.) This Act provides for loans 
and bonuses to veterans of World War JI and it 
makes provision for a sales tax and a tax on services 
to raise the necessary funds. A Board is created by 
the Act known as the Alaska World War II Veterans 
Board, and provision is made for the appointment of 
an executive officer of the Board. 
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In order that the Board might function immedi- 
ately and since no funds would be received from the 
tax imposed, for a period of several months, an ap- 
propriation was made by the Legislature and this was 
done by means of Section 5 of the Act which reads 
as follows: 

“Section 5. Appropriation. There is hereby 
appropriated the sum of three hundred fifty thou- 
sand dollars ($350,000.00) for deposit in the 
Alaska World War IT Veterans’ Revolving Fund 
to be used for the purpose of this Act, including 
expenses of administration; provided, however, 
that the Board shall pay back such sum to the 
Territorial Treasury as soon as revenues collected 
through the tax umposed by this Act will permit, 
but not later than four vears after the effective 
date hereof.”’ 


The petition of plaintiff below sets forth in para- 
graph 5 that the revenues collected through the tax 
imposed by the Act amounted to, at the time the suit 
was filed, one and three quarter million dollars, and 
that the anticipated revenues to be collected for the 
September 1947 quarter and payable in October will 
equal approximately $300,000.00 so that revenues col- 
lected through the tax now permit the repayment by 
the Board of the original appropriation of $350,000.00. 
Gitams.p. 5.) 

Then it is alleged in the petition that a demand was 
made upon the Board to repay to the Territorial 
Treasury, the mitial appropriation on mstallment 
basis and that the Board had refused to make pay- 
ments. (Trans, p. 4.) 
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It is then set forth in the petition that a serious 
financial shortage exists and that the Territory re- 
quires repayment of the initial appropriation and 
that the refusal on the part of the Board to make re- 
payment is arbitrary and wnreasonable and amounts 
to an abuse of authority contrary to law, ete. (Trans. 
p. 4.) 

The defendants’ answer denied that the revenues 
collected through the veterans tax permitted repay- 
ment of the sum of $350,000.00 by the Board to the 
general treasury or any portion thereof. (Trans. 
pp. 6-7.) 

The defendants below, appellants here, then set up 
an affirmative defense to plaintiff's complaint and pe- 
tition for Writ of Mandamus. (Trans. pp. 7-14.) 


This affirmative defense alleges: 
First: The passage of the act known as the 
Alaska World War Il Veterans Act. 


Second: That the purpose of the Act as shown 
therein was to ‘‘partially discharge the oblhiga- 
tions of the Territory of Alaska to those of its 
citizens who are serving o1 have served in the 
Army, Navy, Marine Corps, or Coast Guard dur- 
ing World War II.” 

Third: That the Act provides for the appoint- 
ment of a Board and the Board is named. 


Fourth: That the Act provided for the ap- 
pointment of a Commissioner of Veterans Affairs. 


Fifth: The purposes of the Act. 
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Sixth: That the Act took effect immediately 
upon its passage and approval, thereby setting 
up the Board and providing for the operation of 
the law immediately upon its passage and ap- 
proval. 

Seventh: That the Act levies a tax for the 
creation of the fund. 


Kighth: The date the Act went into effect and 
the date when the first taxes were payable, and 
reference is made to Section 5 of the Act. 


Ninth: That loans and bonuses have been paid 
to veterans since the date of the passage and ap- 
proval of the Act and the setting up of the 
Board, ete. 


Tenth: That there are between 6500 and 7000 
veterans in Alaska and that many applications 
began to come into the Board as soon as its ma-_ 
chinery was set up. 


Eleventh: ‘That the total sum of $1,851,012.35 
had been paid into the veterans fund through 
taxes up to the date of the filing of the petition 
and that adding thereto the amount of the orig- 
inal appropriation of the Territory $350,000.00 
and a small amount of interest collected, the total 
revenues coming into the hands of the Commis- 
sioner and the Board amounted to $2,227,232.01. 

Twelfth: That the Board had expended 
$4937.34 in the purchase of equipment, it had ad- 
vanced in loans and bonuses all remaining sums 
coming into its hands at the time the petition was 
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filed except the sum of $388,795.35, which was on 
hand at the date of the alternative Writ, or in 
other words that the Board had advanced to that 
date in loans and bonuses $1,741,044.98. 


Thirteenth: ‘That the Board had on hand 937 
unpaid applications for bonuses totaling $348,- 
740.00, and 308 pending applications for loans 
none of which had vet been made and totalling 
$2,066,320.00, and that in addition thereto the 
Commissioner had received 226 inquiries for 
bonuses without forma] applcations and 66 in- 
quiries regarding loans where no formal] applica- 
tions had as yet been made. 


Fourteenth: That when the application was 
made to the Board to refund the initial appropria- 
tion to the Territory, the Board had declined to 
make repayment for the reason that on account of 
the smal] balance of funds on hand and the large 
number of applications for loans and bonuses in 
the judgment of the Board and in the light of the 
general purposes of the Act, which was to make 
loans and pay bonuses to veterans in partial dis- 
charge of the recognized and declazed obligation 
of the Territory to veterans of World War II, 
the revenues collected through the tax imposed 
by the Act would not permit repayment at this 
time. 

Fifteenth: That the revenues provided by tax- 
ation imposed by the Act were required to be 
used for two purposes—the first of which was to 
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make and guarantee loans and pay bonuses and 
the second of which was to repay the amount ad- 
vanced by the Territory, within four years from 
the effective date of the Act. 

Sixteenth: That the Act provided for the pay- 
inent of loans and bonuses immediately upon pas- 
sage and approval of the Act and the setting up 
of the administrative machinery, and for the re- 
payment of the appropriation advanced by the 
Territory only when revenues collected through 
the tax would permit, provided it was repaid not 
Jater than four years after the effective date of 
the Act. 


Seventeenth: That the Board interpreted the 
Act to mean that the time for repayment of the 
appropriation to the Territory is a matter left 
in the discretion of the Boaid and that the intent 
and purpose of the Act is that the veterans loans 
and bonuses should receive first consideration and 
repayment of the appropriation to the Territory 
second consideration, provided repayment was 
made within four vears from the passage date of 
the Act. 


The plaintiff below, appellee here, filed a reply ad- 
mitting all the allegations contained in paragraphs 
mumpered £2, 3, 4. 9, 6, 7, 8, 9, 10, 11, 12nd 13 of 
the Appellee’s affirmative answer. (Trans. p. 15.) 


With reference to paragraph XIV the Appellee ad- 
mits that the Board declined to make the payment of 
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the $350,000.00 to the Territorial Treasury but he de- 
nies the reasons set up therefor. (Trans. p. 15.) 


With reference to the allegations contained in para- 
graph XV Appellee denies in effect that the interpre- 
tation placed upon the provisions of Section 5 of the 
Act by the Board is correct. (Trans. p. 15.) 


With reference to paragraph XVI of the affirma- 
tive defense plaintiff appellee in effect denies that the 
interpretation placed upon the Act by the Board was 
correct. (Trans. p. 15.) 


Referring to the allegations contained in paragraph 
XVII the Appellee again admits in effect that the 
Board made a decision with reference to repayment 
of the appropriation, but denies that the decision was 
a proper one, (‘T'vans. pp. 15-16.) 


The pleadings raised one issue and that is whether 
or not the provisions of Section 5 of Chapter 27 of 
the Laws of Alaska 1946 leave to the discretion of the 
Alaska World War II Veterans Board the decision 
of the matter as to when the revenues collected through 
the tax imposed by the Act will within the four year 
period, permit repayment to the Territorial Treas- 
ury of the initial appropriation of $350,000.00, or 
whether if the Board, being charged with the admin- 
istration of this ‘Act and the carrying out of the ex- 
pressed intent and purpose of the Act can be required 
by a mandate of the Court to make repayment of the 
initial appropriation at any particular time. In other 
words is mandamus a remedy available to the plain- 
tiff? (Trans. pp. 2-16.) 


MY) 


BASIS OF JURISDICTION. 


The District Court had jurisdiction of this case un- 
der the provisions of Section 1091 Compiled Laws of 
Alaska, 1933, Section 101, Title 28, U.S.C.A. 


The Cireuit Court of Appeals has jurisdiction to re- 
view the final judgment in this cause upon appeal un- 
der Section 225, Title 28 U.S.C.A. as amended. 


ARGUMENT AND AUTHORITIES. 


Appellants adopt the full assignment of errors as 
their point relied on here. 


There is only one assignment of error and that is 
that the order of the Court of August 28, 1947 direct- 
ing the issuance of a peremptory Writ of Mandamus 
was contrary to law and without authority of law and 
that the peremptory Writ issued pursuant thereto is 
of no force ox effect for the reason that mandamus is 
not the proper remedy and was not available to the 
plaintiff in this cause, and that the Court erred in 
making the order thic the peremptory Writ of Man- 
damus should issue. This assignment is directed to 
the contention of Appellee that the District Court had 
the power to direct the Alaska World War II Vet- 
erans Board to make repayment to the Territorial 
Treasury, at any particular time, of the appropriation 
made to the Board to carry out the purposes of the 
EXCt 


We contend that the provisions of Section 5, Chap- 
ter 27, Session Laws of Alaska, 1946, making the ini- 
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tial appropriation of $350,000.00 to the Alaska World 
War II Veterans’ revolving fund gives the Board the 
discretion and the right to say just when the revenues 
collected through the tax imposed by the Act will per- 
mit repayment to the Territorial Treasury so long as 
repayment is made at any time within four years from 
the effective date of the Act. The law does not say 
that this $350,000.00 shall be paid back from the first 
revenues received. If it did it would have been an 
idle thing to have made the appropriation. The Act 
does not say it shall be paid back when any particular 
sum shall have been collected or when 25% or 50% of 
the pending applications shall have been acted upon; 
it does not say that it shall be paid back whenever 
there happens to be a balance of more than $350,000.00 
on hand in the fund regardless of the merit or status 
of the appleants who may already have applications 
in for more than that amount. It does not say that 
the appropriation shall be paid back at any particu- 
lar time. It sets no limit on it except that it must be 
paid back within four years and it certainly leaves to 
the discretion of some person or some board or body 
to say when the revenues collected through the tax im- 
posed will permit the repayment of the appropriation. 
Tf that had not been the intent of the law it would 
have been easy for the Legislature to have specified 
just what conditions must exist at the time when re- 
payment should be due. The Legislature did not do 
that but left it entirely to the discretion of the Board. 
Mandamus will lie of course to compel a Board to act 
one way or the other when that duty is imposed upon 
it by law, but it will not direct it how to act. 
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In this case the plaintiff alleges in his petition that 
the Board has acted by refusing to make repayment. 
The Board admits this and sets up in the affirmative 
defense why it refused to make repayment, and we do 
not think it proper for a Court by Writ of Mandamus 
to substitute its judgement and discretion for that of 
the Board where the judgment and discretion have 
been so plainly committed to the Board. 


The pleadings show that the Board had paid certain 
bonuses, it had made and guaranteed certain loans, it 
had before it at the time the petition was filed other 
applications for bonuses and loans in a far greater 
sum than those already acted upon and surely it was 
for the Board to say whether the revenues which it 
had collected at that date would safely permit the re- 
payment of the initial appropriation to the Territory. 


In considering this point we must bear in mind the 
purposes of the Act for the purpose and intent of the 
Legislature is one of the first considerations in in- 
terpretation of statutes. It is one of the cardinal 
principles that in the interpretation of statutes the 
intention of the Legislature is to be derived from a 
view of the whole and every part of the statute con- 
sidered together in the light of the general purpose 
of the Act. 


As was said in the case of Federal Land Bank v. 
Howell, 123 Fed. (2d), page 50: 
‘When words, phrases, clauses, sentences, or pro- 
visions are not explicit, the intention is to be 
collected from the context, tenor, spirit, occasion 
and necessity of the law and the remedv in view.”’ 
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Now let us see what was the purpose and intent of 
Chapter 27 Session Laws of Alaska 1946, and what 
duties were imposed upon the Board. We find that 
expressed in the first sentence of sub-division (a) of 
Section 2 of the Act. 

‘““(a) Membership: There is hereby created 
the Alaska World War II Veterans Board whose 
duty it shall be to carry out the purposes and pro- 
visions of this Act and thereby partially discharge 
the obligations of the Territory of Alaska to those 
of its citizens who are serving or have served in 
the Army, Navy, Marine Corps or Coast Guard 
during World War II.” 


Then again in sub-division (d) of Section 2 we find 
the duty imposed upon the Board to * * * 

* * * formulate general policies which the Com- 
missioner shall observe and follow; adopt rules 
and regulations which shall be binding upon the 
commissioner, members of the Board and all per- 
sons employed in the performance of their duty 
under this Act * * *”’ 


Then by the same subdivision the Board is also given 
the power to * * * 


‘‘adopt rules and regulations necessary for the 
conduct of its business and for the carrying out 
of the provisions of this Act, and make necessary 
rulings and regulations to maintain such stand- 
ards * * *” 


The Board is not only given the power to make rul- 
ings and regulations but it is also given the power un- 
der sub-division (e) of Section 2 to * * * 
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‘authorize the Commissioner, under such rules, 
regulations and policies as it may adopt, to make 
loans of the kind and character hereinafter set 
moran * * *’? 


in other words the Board is not bound down by any 
strict formula or any detailed provisions for its con- 
duct and procedure, but it is given the power to adopt 
policies and certainly the Board must have the discre- 
tion in the furtherance of its policy to say whether it 
is going to treat all applicants alike so far as possible 
where qualifications are equal, and that it is not its 
policy to serve the first 20 or 25% of applicants who 
apply, and then turn over the sum of $350,000.00 to 
the Territorial Treasury and allow the remaining ap- 
plicants, far greater in number, to wait for their 
bonuses and loans. That is apparently not the policy 
of the Board; and not being the policy it was certainly 
within the power and discretion of the Board to deny 
the application of the Territorial Treasury to pay 
back the $350,000.00 after only a little over a year of 
the operation of the Act when the law seems to plainly 
vest the discretion in the Board to make repayment 
when in its judgment, all things considered, the rev- 
enues will permit, so long as this is done within 4 
years. 


The veterans who have already received loans and 
bonuses constituted little more than 25% of the esti- 
mated total number of veterans in the Territory who 
are eligible for loans and bonuses, and at the time of 
the filing of the petition there were 937 unpaid appli- 
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cations pending for bonuses totaling $348,740.00; and 
308 applications for loans not yet acted upon which 
totalled $2,066,320.00, and in addition thereto hun- 
dreds of inquiries for bonuses and loans without for- 
mal applications. ‘Surely the Veterans Board was 
vested by the provisions of the Act with the power of 
determining when the revenues would permit the re- 
payment of this appropriation, taking into considera- 
tion the amounts collected, the amounts paid out, the 
number of applications for loans and bonuses pending 
and the general prospects. They are surely given the 
discretion to determine whether, since the primary 
purpose of the act is to make loans and pay bonuses 
to veterans, those deserving ones who have been late 
with their applications and who had not already been 
served should not be entitled to receive as much con- 
sideration as some of those who had easier access to 
the Commissioner through reason of residence and 
who came in early with their appheations. Alaska is 
a large Territory. Many deserving veterans live in re- 
mote parts of the Territory’s 600,000 square miles and 
in the very nature of things those who live in the vi- 
cinity of Juneau where the Commissioner has his head- 
quarters, are served first. 


The Board is the one upon whom is imposed the 
duty of making repayment under the provisions of 
Section 5 of the Act and the Board is given discretion 
to determine just when this may safely be done; and 
we submit that the Board cannot be commanded by 
mandamus when and how or in what manner they are 
to exercise that discretion. 
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In the case of Kdmonds v. Board of Hxaminers— 
Optometry etc. decided by this Court in 19389 and 
found in 106 Fed. (2d), page 904, we find as follows: 


“With respect to the power to issue writs of 
mandamus, the courts have frequently spoken. 
‘Mandainus issues to compel an officer to perform 
a purely ministerial duty. It cannot be used to 
compel or control a duty in the discharge of which 
by law he is given discretion * * *’ Work v. Rives, 
267 U.S. 175, 177. ‘Mandamus is employed to 
compel the performance, when refused, of a ‘min- 
isterial duty, this being its chief use. It also is 
employed to compel action, when refused, in mat- 
ters involving judgment and discretion, but not to 
direct the exercise of judgment or discretion in a 
particular way nor to direct the retraction or re- 
versal of action already taken in the exercise of 
either.’ Wilbur v. United States, 281 U.S. 206, 
218. See also: United States ex rel. Girard Co. v. 
Helvering, 301 U.S. 540, 543; Miguel v. McCarl, 
291 U.S. 442, 451; Work v. McAlester, Etc. Co., 
262 U.S. 200, 208; Alaska Smokless Coal Co. v. 
Lane, 250 U.S. 549, 555; ‘Noble v. Union River 
Logging Railroad, 147 U.S. 165, 171; Redfield v. 
Windom, 137 U.S. 636, 644; United States ex rel. 
Dunlap v. Black, 128 U.S. 40, 48.” 


The law seems to be well settled on this point and 
it may be summed up in the language of the Supreme 
Court of the United States in the case of United 
States, ex rel. Girard Tea Company v. Helvering, 301 
U.S., page 543 as follows: 

“Where the right of the petitioner is not clear, 
and the duty of the officer, performance of which 
is to be commanded, is not plainly defined and 
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peremptory, mandamus is not an appropriate 
remedy.’’ (Citing many cases.) 


Again in the case of Wilbur v. United States, ex 
rel. Kadrie, 281 U.S. page 218, the Supreme Court 
says: 

“The duties of executive officers, such as the Sec- 
retary of the Interior, usually are connected with 
the administration of statutes which must be read 
and in a sense construed to ascertain what is re- 
quired. But it does not follow that these admin- 
istrative duties all involve judgment or discretion 
of the character intended by the rule just stated. 
Where the duty in a particular situation is so 
plainly described as to be free from doubt and 
equivalent to a positive command it is regarded as 
being so far ministerial that its performance may 
be compelled by mandamus, unless there be pro- 
vision or implication to the contrary. But where 
the duty is not thus plainly described but depends 
upon a statute or statutes the construction or ap- 
plication of which is not free from doubt, it is re- 
garded as involving the character of judgment 
or discretion which cannot be controlled by 
mandamus.”’ 


In the case of United States v. Black, 128 U.S. 
page 40, the Supreme Court of the United States uses 
the following language: 

“The court will not interfere by mandamus with 
the executive officers of the Government in the 
exercise of their ordinary official duties even 
where those duties require an interpretation of the 
law, the court having no appellate power for that 
purpose; but when they refuse to act in a case at 
all, or when, by special statute, or otherwise, a 
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mere ministerial duty is imposed upon them, that 
is, a service which they are bound to perform 
without further question, then if they refuse a 
mandamus may be issued to compel them. 


Judged by this rule the present case presents 
no difficulty. The Commissioner of Pensions did 
not refuse to act or decide. He did act and de- 
cide. He adopted an interpretation of the law ad- 
verse to the Relator and his decision was con- 
firmed by the Secretary of the Interior as evi- 
denced by his signature on the certificate. Whether 
if the law were properly before us for considera- 
tion we should be of the same opinion or of a dif- 
ferent opinion is of no consequence to a decision 
in this case. We have no appellate power over the 
Commissioner and no right to review his decision. 
That decision and hig action taken thereon were 
made and done in the exercise of his official func- 
tions. They were by no means merely ministerial 
acts.” 


Again in the case of Interstate Commerce Commis- 
sion vu. N. Y., N. H. & H.R. Co. found in 287 U.S. 
page 202, we find this language in the decision: 


‘Where a duty is not plainly prescribed, but is to 
be gathered by doubtful inference from statutes 
of uncertain meaning, it is regarded as involving 
the character or judgment or discretion (Wilbur 
vs. U. S. Supra), and mandamus is thereby ex- 
cluded.”’ : 


Even if the statute in this case which requires the 
veterans board to pay back to the Territory the initial 
appropriation of $350,000.00 were vague and indefinite 
and not clear, according to the decisions of the Courts 
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mandamus could not be used to require the Board to 
act at any particular time or in any particular man- 
ner. However, we think the language of Section 5 of 
Chapter 27 of the Session Laws of Alaska 1946 is not 
at all vague and we think it plainly confers upon the 
Board the discretion to say just when within the 4 
year period allowed the revenues derived from taxa- 
tion will permit the repayment of the initial appro- 
priation. No time is specified. We think the general 
rule is stated in 59 C. J. Section 634 at page 1078 as 
follows: 
‘*A statute specifying a time within which a pub- 
lic officer is to perform an official act regarding 
the rights and duties of others, and made with a 
view to the proper, orderly, and prompt conduct 
of. business, is usually directory, unless the phrase- 
ology of the statute, or the nature of the act to be 
performed and the consequences of doing o1 fail- 
ing to do it at such time, is such that the designa- 
tion of time must be considered a limitation on 
the power of the officer. So a statute requiring a 
public body, merely for the orderly transaction of 
business, to fix the time for the performance of a 
certain act which may as effectually be done at 
any other time is usually regarded as directory.”’ 


In the case of Childers v. Brown, 158 Pac., page 166, 
in dealing with a right of a debtor to claim an exemp- 
tion of property levied upon under execution the 
Supreme Court of Oregon was called upon to interpret 
the phrase ‘‘as soon as’’ which is the phrase found in 
Section 5 of Chapter 27, Laws of Alaska, 1946, and 
we find the following in the decision of the Supreme 
Court in that case: 
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‘A strict application of the language of the stat- 
ute would require the debtor to assert his right 
of redemption ‘at the time of the levy’ or ‘as soon’ 
as the levy shall be known to him, but the words 
employed are softened and relieved of any undue 
severity when viewed in the light of the rule of 
liberal construction. ‘While it is true that, as 
taught in Harrisburg Lumber Co. v. Washburn, 
29 Or. 150, 161, 41 Pac. 390, the right of exemp- 
tion is a privilege, which it must be coneeded can 
be waived by the consent of the debtor or by his 
failure to assert his rights (12 A. & E. Ency. Law 
(2nd Ed.) 191; 11 R. C. L. p. 539), nevertheless a 
failure to select exempted property at the exact 
time of a levy, even though the debtor is present, 
will not alone operate as a waiver because the 
debtor has a reasonable time after he knows of the 
levy to claim his exemption. If the words ‘at the 
time of the levy’ are given a strict construction, 
they would signify the exact moment of the levy, 
and would indicate ‘simultaneousness,’ as distin- 
guished from ‘subsequence,’ and therefore, within 
this severe meaning, the debtor, if present at the 
time of the seizure, would lose his right of exemp- 
tion, unless he asserted his claim at the very mo- 
ment of the levy. When used in reference to time 
the word ‘at’ does not always mean the exact 
moment or day, but certainly in many and per- 
haps in most instances it expresses nearness, close- 
ness, and proximity, and consequently may denote 
a reasonable time. 5 ©, J. 1427. The words ‘as 
soon as’ likewise have a restricted and an un- 
restricted signification. The narrowed meaning 
would require the debtor to act the very moment 
he learns of the levy, while the broader interpre- 
tation would afford a reasonable time. Obeying 
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the teaching of precedents and adopting the lb- 
eral, rather than the severe, meaning, the language 
of the statute permits the debtor, if he acts before 
sale, to assert his right of exemption within a 
reasonable time after the levy becomes known to 
him whether he was present or absent at the time 
of the seizure.”’ 


We shall not burden the Court with a reference to the 
many recent decisions of the Supreme Court of the 
United States and the Circuit Court of Appeals to the 
effect that the interpretation of a statute by a board 
or administrator appointed to administer it is to be 
given great weight and the administrator’s interpreta- 
tion is very persuasive with the Court. Here the Board 
interpreted Section 5 of the Veterans Act to mean 
that in the administration of the law with the hun- 
dreds of applications it had on hand and the great de- 
mand for funds and the necessity for carrying out the 
purpose of the Act so far as the funds would permit, 
the Board had the power to decide just at what time 
the revenues collected through taxation would permit 
it to refund the initial appropriation. The Board de- 
cided in the light of all the circumstances and condi- 
tions surrounding the administration of the Act and in 
endeavoring to carry out the expressed purpose of the 
Legislature in enacting the law that the time had not 
vet come when the revenues would permit a repayment 
of this appropriation. 

Of course if the Board should wait four years and 
at the end of that time not have paid back the $350,- 
000.00 mandamus would be a proper remedy, but that 
is not the case here. This mandamus action is brought 
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almost at the very outset of the Board’s administra- 
tion of the Act at a time when it had already paid out 
large sums in bonuses and advanced other large sums 
in loans and had on hand hundreds of applications 
which were just as meritorious and worthy of consid- 
eration as those alreadv acted upon, and at a time be- 
fore the Board was in possession of sufficient facts to 
determine just what would be the total requirements 
for carrying out the purpose of the act. Surely the 
Board was set up for the very purpose, among other 
things, of administering the funds, discharging the ob- 
ligation of the Territory to the veterans, and carry- 
ing out the purposes of the Act as expressed by the 
Legislature and surely it 1s plain that the Act gave to 
the Board the discretion and the power to say when 
this initial appropriation could be safely and fairly 
repaid bearing in mind that the only limitation placed 
upon the Board was that it must be repaid within 
four years from the effective date of the Act. 


We respectfully pray that the Order of the Trial 
Court be reversed and the petition of the plaintiff be- 
low be dismissed. 


Dated, Juneau, Alaska, 
November 12, 1947. 


Respectfully submitted, 
FAULKNER & BANFIELD, 
H. L, FaunKNEr, 
NorMAN C. BANFIELD, 
Attorneys for Appellants. 


